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Volunteering for the platforms - How social media terms of service may E

violate the fair remuneration principle of authors and performers
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ARTICLE INFD ABETRACT
Kepwands: Msjos soclsl media teems of service e, VouTube, TINTok, Facebosk, Instageam, Linkadln, X) impose to users
Cogyright rogyalty free Hicemse covering uplnsded “comtent” prosected by intellectual property rights (“IFRe"], Consequently,
Pl caiibannrilon while social medin service providess' revenucs se significass, users that are also authors and performess di noo
At el st direcsly recelve any renvseration i most cases, Mast recently, the benefizs of training arifcial intelligence
Free Linerses , N e

i {"AI") tools om what is published on social media further imensify this imbalance.

‘This bargsin has net gone completely wnoriced, However, the doctring often questioned the workability of
any legislative or judicial intervention aimed at resoring balance. This anicle argues that online social media
servier providers have an obligaion under EL law 1o share the revenues derived from the explofiation of woeks
and performances published oa their platforms with ssthors and perfarmers.

Fosr this purpase, this work discusses the legitissacy of free licenses with the fair remunerarion peisciple of
authors and performess. It inergeets e so-called “Linug clause” of Reeital 52 Disective (EU] 2019,/790
{COSMDN) and proposes » distinction between 'free licences for the benefit of sy msers” [*open licenses™) and
those fior the benefit of spocific licensees (“gratuitous [eesses™). Abeses by the general public cannot oceur in the
case of open licesses. @n the contrary. specific licensees whe have a stronger position could undairly impose
gmatsdtious lgenses to auchars and pestorseers. This inquisy runs in parallel wit a recent litgatics in Bekgium an
the matter (the “Streams” casel,

1. Introduction licensed copyright-p ed waorks or

Sacial media are an integral part af everpday life far the majarity of

This article questions whether there is a legal chligation for cnline  penple, in particular for the yaung generatians.* The typical user spends
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Introduzione

Domanda

Sussiste un obbligo per i provider di social media di
condividere con gli utenti che sono anche autori e
performer i ricavi derivanti dallo sfruttamento delle loro
opere protette dal diritto d’autore o performances?
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Introduzione

Stato dell’arte

OECD (2007): “It is expected that the quality of the UCC can
be improved if creators are remunerated. Finally,
professional and paying careers can arise for users creating
content”.

Helberger et al (2009): “Yet an open question is to what
extent users have an interest or even right to participate in
the profits if platforms commercialize user created content.
[...] further initiatives might be needed to prevent that
professional suppliers abuse the inexperience and weaker
negotiation position of amateur users”.

Bonadio, Lucchi and Mazziotti (2022): “[the platform
economy] has irreversibly weakened and threatened the
essence of authors’ economic rights, persuading creators to
prioritise online exposure over remuneration expectations”.
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Mazziotti (2024): “Social media have prompted the
replacement of [..] authors legitimate expectation to
transfer or license their rights, and receive remuneration ex
ante, with a widely accepted culture of ‘sharing by
default’”.

Quintais et al (2024): “monetization of UGC by platforms,
despite its economic significance, remains a relatively
unregulated space in EU copyright law”.

Harkai and Mezei (2024): “The gatekeeper role of
platforms in the use of user-generated content should be
the subject of further research in the future, if only because
the relevant standard contractual clauses raise competition
issues, in particular with regard to abuse of dominant
position”.



Introduzione

Stato dell’arte

Ginsburg (2022): “the author-protective mandatory
remuneration rules of the DSM Directive do not seem to
apply to platform licenses".

Ginsburg (2023): “for ‘exposure’ (or the hope of it),
creators often turn to internet platforms, signing up for a
Faustian exchange: the prospect of finding an audience in
return for the loss of control over the dissemination of their
works. [...] Platform Term of Services do not appear to be
subject to the obligations of Articles 18-22 of the DSM
Directive because the Article 18 principle of fair
remuneration applies only to transfers of exclusive rights”.
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Adams and Ruse-Khan (2020): “simply introducing
mandatory rights for an adequate remuneration will not
solve the issue—unless effective enforcement mechanisms
are included”.

Senftleben, Quintais and Meiring (2023): “[Article 18
CDSMD] is too broadly defined to effectively constraint a
platform’s remuneration and monetization policies towards
users”.

Quintais, De Gregorio and Magalhaes (2023): “the regime
on fair remuneration in exploitation contracts of creators
only marginally limits the discretion of platforms in
defining their private ordering regimes vis-a-vis user-
creators”.

Lukoseviciene (2024): “articles 18-23 of the recent DSM
Directive do not fully address the complexities and power
dynamics observed on three large content creator
platforms, namely, YouTube, Roblox, and Instagram”.
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LUISS

Struttura

1.

Il principio di equa remunerazione e la “clausola Linux”
2. | termini di servizio dei social media
3. Una possibile violazione e enforcement
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Introduzione

DALLA

s OQ Meta

CREA

JIAE

16 marzo 2023

Meta avvia la procedura di rimozione dei
brani degli autori ed editori SIAE dalle sue
piattaforme. SIAE: “scelta unilaterale e
incomprensibile”

Comunicato stampa di SIAE del 16.03.2023
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La traccia audio
nel tuo reel non
e piu disponibile

Puoi sostituire la traccia
audio una volta sola e questo
comportera anche la rimozione
di qualsiasi audio originale
nel tuo reel. Lazione non potra
essere annullata.

Sostituisci audio

Scopri di piu

Chiudi




Introduzione

DALLA
s OQ Meta

CREA

JIAE

Provvedimento AGCM, 20 aprile 2023: “Gli short videos sono una componente tutt’altro che
trascurabile [...] la quota mondiale di utenti che condividono Reels € piu che raddoppiata su FB e IG
negli ultimi 6 mesi e oltre 140 miliardi di Reels sono visualizzati ogni giorno su FB e IG nel mondo.
A cio si aggiunga che anche gli short videos contribuiscono alla crescita economica di Meta e al
riguardo il management di Meta ha recentemente dichiarato che solo gli Instagram Reels hanno
superato il tasso di entrate annuali di $1 miliardo: «/ast quarter [...] Instagram Reels had crossed 51
billion annual revenue run rate. We continue scaling monetization across both Instagram and
Facebook, and the combined run rate across these apps is now $3 billion» (dati 2022)”.
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1. Principio di equa remunerazione

Art. 18 Direttiva (UE) 2019/790 (“CDSMD”)
Principio di una remunerazione adeguata e proporzionata

1. Operao
performance

2. Licenza o cessione

3. Finalita di
sfruttamento
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1. Principio di equa remunerazione
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Considerando 82 CDSMD
“Clausola Linux”

“Nessuna disposizione della presente direttiva dovrebbe
essere interpretata in modo da impedire ai titolari di
diritti esclusivi ai sensi del diritto dell'Unione in materia di
diritto d'autore di autorizzare l'uso a titolo gratuito delle
loro opere o altri materiali, tra I'altro per mezzo di licenze
non esclusive gratuite a vantaggio di tutti gli utilizzatori”.

Linuxﬂ
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2. Termini di servizio
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Servizi considerati
(27 ottobre 2025)

O\ Meta

(@) Instagrom

3 YouTube

Linked [}

o' TikTok

X
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2. Termini di servizio
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Instagram

Facobook [Mata)

TkTok

VouTube

Linkedin

W T ip ol your content, but
WOU Grant us & lcensa 10 us . Nothieg &
chiarging about your figh1s i your content. We

that wou share ar uplead, such i
photos o wideos, may be protectsd by
ielochsal  property  laws.  You o retain

Wa dort cmn your conbent. If you e the
awnar of the intelectual progarty rights in the
ontent Chat you make wedubie on the

Cramership

Fights wou Grant. Vou retain all of pour
ermnership rights i yaur Camant. i shart, what
Belong: £ o SR yours

Becalta you Gan your SAIgnE Contest s we
cely Bava nan-eaclushe rights 1 it, you may
chonsa s make it available b othées, nduding
e the berms of o Creative Commans licerse

Wou rotain your Aghts to any CONDEnt yee
sdsenit, post or Gsplay on o thiough thee
Sarichs. WIS YOS 1 YOURS — YU S your
‘Content jaed your corporated sudio, photos
and wideos are considered part of the Content}

‘We do require wou to grant certain nghts to
WouTube and other users of the Service, as
described below. Licence to YouTube By
provding Content io the Servce, you grant te
WeuTube 2 worldwide, non.axdusiv, reyalty-
Trew, translerab e, sublicensable icance 1o us
that Content [including to  reproduce,
datribute, mody, dupley and perform it] for
the purpose of operatng, promotng, and
mproMng the Service

fou grant Linkedin and our afélistes the
folowing non-excusive license to the content
and other information you provide (e g., share,
post, upkoad, andior othemwes submit) bo gur
Soriees: A worldwide, trnclerable  and
seblicarsable right 1o use, copy, modiy,
distribute, publchy perform and display, host,
and  process your  content  and  other
information withowt anmy further consent,
rotice and/or compensation b you o cthers

By submitting. posting or displaving Content on
or through Services, you gront wm 2
wordwide, non-sclusive, rovalty-free license
{with she right to sublcense) to use, copy,
rupiodath, DIGGHE, ddam, moSly, publish,
wansmit, disglay, wplced, download, aed
ditribute such Content in 2y and ol media or
datribution methods now known or later
developed, for any purpose. For darity, these
rights  moude, for  example,  cumating
transteeming, aed tansltng. This liconse
" ilabsl

th rest of the workd and 10 gt athars do the
same. You agree that this license indudes the
right for us to (1} orahee test and other
miormation you provide and fo otherwise
provide, promate, and mprove the Servces,
including, for exampla, for use with and traning
af our mathing lasning and  artifical
ntelligence models, whether gensrative or
another type; and (i} to make Content
submitted to or through the Servces available
o other companies, organications  or
ndividusls, ncuding, Tor  ammpl,  for
improving the Services and the syndication,
troadeast, distribution, fpost, promstion ar
publication of such Content on other madia aed
servites, subject 1o our terms: and conditicns
for such Content use

Diration

Curation of Licence. The licences granted by
‘wou continue until the Conbend i removed a3
escribed balow. Drce remcved, the licences
will tarinate, acapt whare the cparation of
tha Sarice, usa of Contant parmitted belore
wour removal, or the law requires otharsise.
For example, remaval of Conbent by you does
mioft resuire YouTukee to: 2] recal Content that
i baing used by otha r wsers within any imited
aflline viewing Tuncticealiy of the Seice; or
{b]. delete copias we reasonably need 1o keep
far legal purpeses

These rights are limited in the folowing ways:
‘fou can end this license for spedific content by
dalpting such content free the Senicas, or
AEnerally by Cosing your sccountl, xcept [a] 1o
the extent yeu (1) shared it with others as part.
of the Services and they mopied, re-shared & ar
stored 1, (2] we had oiready subloensed other:
priorto your conkent remaal or closing of your
account, or (3] we ans reguired By law bo retain
e share it with others, and (8] for the
reasorable time it takes to emove fom
Eackup and ether systems

Wou may end your legal agreement with us at
any teme by deactwatig your occounts and
iscaetiuing your use of the Serveas

Licence bo other users.

“Wou ao grant each ather wsar of the Sareice &
worldwida, nan-exelusive, rayatiy-Ires licence
‘toaccass your Cortent through th Service, aed
to use that Content fincludng to reproduce,
datribute, modey, Siapley, and perform i) only
2z cmbied by 2 feature of the Service

2 |do ot chaim ownership of your content that | ownerzhip of the content that you oreate and | Platform, then nothing in thess Terms changes
‘wou poet an or through the Service and you are. [ share on Facebook and other Meta Comeany | that
frem to shame your content with svynne else, | Products you use, and rothing in thess Tenms
wheravar pou wnd takus awry the Fights you hawe 1o your cwn
content. You are frew to shame your cantant
with arrpone atie, whareer you want
Howiiwir, Wi Nied Cartan sl permiseces. | 10 AIOwe Cor sareices, INCUEN, wa NGed you | 10 prewice the PAD0N, wi raed cerGain fghts
from you (known ax 2 “licenss"] to provide the |10 gve us some legal permizions to use that | from you fcalled 3 Scence). The detals of these
Service. When wou share, post, or upluad | content. Mowever, o provide cur sarvices we | loances are set out below. By cresting. posting
content that is covered by ptelectual property [ need you to gwe us some Iegal permissione | or otherwise making content avaitable on the
fights [k photes or videos) an ar in | {keewn 35 a Tieonse™) o use this cantant. This | Matfars, you grant te TikTok & nan-axdusie
canneetion with eur Senvica, yeu ey grant [ soloy Tor the purecses of providieg s | (which means that you can leence your eontant
s 3 meeascheive,  rovaltyres, [imeroving cur Froducs sed seniess s | e otkors), royahy-Tres (which means that we
transterabia, sub-l i, b lic e itied in Seetion 1 ab fically, whis | dor't pay you for this lisenee), transfarable
o hest, use, detrkute, modfy, run, copy, [you share, post. or wpload content that = | (which means that we can gue the rights you
mudlicly periorm or deplay, transiate, and | cowered by intellectual property rights on or m | give us to someone else), sub-licensable (which
create dersatte works of your content | connection with our Products, you grant us a | mesns that we can licence your content to
feonsistant with yeer praacy aed appleation | non-esclusie,  tansferable,  sublicersable, | othars, 0. 1o sendcs provissrs that helg s ta
2 5 |setings) sesalty-froe, and wordwise lieeesa to host, | proviss tha Plattarm o o trusted third parties
u 3 use, distribetn, mesily, un, copy, pubicly | that hawe entered inte agresmsants with us ta
Eq perform or disply, bandate, asd create | operata, devalop and previds the Platlorm] and
3 ¥ dertvative works of your content [consistent | workéwide fwhich mesns that the licence
= wwith your prececy and applcation sestings]. This | applies arpehers in the work) licence to use
sweans, for axamphs, tht if you shara a phate | your contant, including to reproduce fog. to
wan Facabook, wou gie us parmsission to store, | copy], adapt o make daratie works jig. o
d gh I with oS [ i itant | trasslate and/er create captions), persam and
with your sestings] such s Mata Praduets or | communicste veur cemtons to the public jeg. ta
service prowders that support those products | dislay it), far the purposss of operateg,
and servicas. developing and providing the Platform, ssbject
e your Flatheem sertings. Thi leancs 1o your
content that you grast to us extends te
AMiises a5 part of making the Platlorm
wailasla
This loerse will end when your canient is | This license wll £nd when your conbent = | Your licences to TIKTok and o users end when
deleted from our rystems. You can delebe | deleted from our myEteme You can debete | you closs your acrount or when you or we
comtent indwisally o all at once by deleting | mdividual content o share, post, and upined | remove your content from the Platform in
T agEsuRE at any time. In addrion, ol ceenent pested te | seeandanco with thase Tamms. Hewenr, dus ta
wour personal accecnt will be daletod if yew | the nature of the Platform and our legal
- delete your account. || abbgations, the hcence granted will continue
k] séter you have removed your conbent bo the
£ extent thet you have allowed wa your
a Platform sestings, other users of the Platform to
use of rause yeur centent (e.q. by using Dust,
Srinch, dowsload or sharo functionalities); of
weare oblged bo store or process your conkent
for legal ressons.
[ [ You oo grant to each user of the Platios o
non-exclusive, royalty-fres, worldwide licence
£ 1o aceass and use your comtent, induding ta
5 raproduce jig. o copy, shire cr download),
¥ adapt or make dirivative weeks (8.8, o indude
] Yeur camant in thair concent) pertarm and
2 communicete that content to the public (2.g. to
! display ) using the feateres and functions of
H tha Platlorm for entertainment  purpeses,
E | SUbEL 10 your Flatioem sectings
[ / !
E
=
4
§

Momutizatian

Rght to Monetice. You grant to YouTube the
right to monetize your Content on the Senice
{andl such monetization may ndude dplaying
ads o ar wiihin Cosent or charging users a fee
for scoess). This Agresmant doss not entitk
‘70U %0 any paymants. Sarting June 1, B34, any
nayments yeu may be entitled 1o receive fom
‘WouTube wnder ey other agreement betwesn
wou and YouTube lincluding for esample
RayNES Under tha YouTubs Partrar Program,
Channel sembarships of Supar Chat] will b
treated as ropaltias. I required by law, Googh
thicld tanes from such payments.

Such additional wies by us, OF Olhar Companis,
erpanizations o indiiduals, = made with ro
compenzation pakd to you wah repect b the
Comtpnt that you submit, post, trassmit ar
oherwisa make svalabie o Ch Services
as the use of the Sendcas by yeu & heoby
AT s biing UMt Com pansation for the
Camtent and prant of nghts herein

Wa will not indude your contest e
advertisements for the products and ssrvices of
third parties to others without your separate
conent  (inclufing  speesored  contant)
Howswer, without compensation to you o
thars, ads mary b sarved naar yeur eoment
and ceher information, and your social actions
may be vaible and inchaded with ads, 2 noted
i the Privacy Folicy
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2. Termini di servizio
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Non esclusiva

Riprodurre,
adattare,
comunicare al
pubblico,
addestrare

strumenti 1A Licenza
gratuita

Mondiale

Trasferibile e
sub-licenziabile

Fino alla
rimozione
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2. Termini di servizio

o NBC NEWS OLYMPICS POLITICS US.NEWS WORLD HEALTH SPORTS LOCAL SHOPPING TIPLINE CULTURE

LUISS

Programmi

Restrizioni basate su luogo,
dei termini di servizio,

visualizzazioni, verifica dell’identita, invito.

di monetizzazione

eta, tipo di opera, durata, rispetto
minimo numero di follower o

ﬁ

TikTok is ending its $2 billion creator fund

After the fund launched in 2020, many creators were vocal about their concerns, saying it was
making monetization on TikTok difficult.

Joining the Creator Rewards Program

Ready to dive right in? Just make sure you meet these criteria to get started:

d" TikTok

« The program is currently gpen to creators in the United StatesI United KinﬁdomI

GermanxI Jagani South KoreaI Francei and Brazil , so you must be based in one of
these countries and have an account registered there.

« Your TikTok account should be in good standing, meaning you've been following our 5]

Community Guidelines and Terms of Service.

« Only () Personal Accounts are eligible. Business Accounts and accounts associated
with political or government organizations won't qualify.

« You need to be at least 18 years old to participate.

« Your account should have at least 10,000 followers and 100,000 video views in the last

30 days.

« You must not tamper with the program, engage in fraudulent activities, or violate our 5

Community Guidelines in any way.

P
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2. Termini di servizio
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Programmi di monetizzazione

Enable monetization for ads in Instagram profile feed

Computer Help Android App Help iPhone App Help iPad App Help

available to a select group of accounts at this time.

(@) nstagram

& Copy link

More

Monetizing ads in Instagram profile feed and Reels are currently being tested and are only
— h
(== ]

If you're eligible for monetization with ads on Instagram profile feed, you will receive an email
invitation and an in-app notification to your Instagram account. Learn more about monetization

for ads in Instagram profile feed

Eligibility requirements

« You must pass and remain compliant with Instagram's Partner Monetization Policies.

¢ You must have a professional account on Instagram.

« You must be at least 18 years old.

¢ You must be located in the United States, Japan, South Korea or Canada.
[~ - -~ -
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2. Termini di servizio
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Programmi di monetizzazione

-

LinkedIn is currently beta testing BrandLink. Connect with your LinkedIn Sales Team to get started.
|

E Flexis News

Da
and assumptions that affect your analysis and

resuits

ta is not perfect. It has uncertainty, limitations,

BrandLink

Connect brands with trusted publishers &

video content in the feed.

Create a Video Ad

Linked [T}
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2. Termini di servizio

Programmi di monetizzazione

3 YouTube

Right to Monetize

You grant to YouTube the right to monetize your Content on the Service (and such monetization may include
displaying ads on or within Content or charging users a fee for access). This Agreement does not entitle you
to any payments. Starting June 1, 2021, any payments you may be entitled to receive from YouTube under
ﬁ any other agreement between you and YouTube (including for example payments under the YouTube Partner
Program, Channel memberships or Super Chat) will be treated as royalties. If required by law, Google will
withhold taxes from such payments.
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3. Violazione e enforcement
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Art. 18 Direttiva (UE) 2019/790 (“CDSMD”)
Principio di una remunerazione adeguata e proporzionata

1. Opera o performance

2. Licenza o cessione

3. Finalita di
sfruttamento
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3. Violazione e enforcement
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Art. 18 Direttiva (UE) 2019/790 (“CDSMD”)
Principio di una remunerazione adeguata e proporzionata

1. Opera o performance

2. Licenza o cessione

3. Finalita di
sfruttamento
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3. Violazione e enforcement
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Considerando 82 CDSMD
“Clausola Linux”

“Nessuna disposizione della presente direttiva dovrebbe
essere interpretata in modo da impedire ai titolari di
diritti esclusivi ai sensi del diritto dell'Unione in materia di
diritto d'autore di autorizzare l'uso a titolo gratuito delle
loro opere o altri materiali, tra I'altro per mezzo di licenze
non esclusive gratuite a vantaggio di tutti gli utilizzatori”.

A vantaggio di tutti gli A vantaggio di specifici
utilizzatori licenziatari
(Open licences) (Gratuitous licenses)

19



3. Violazione e enforcement
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Considerando 82 CDSMD
“Clausola Linux”

“Nessuna disposizione della presente direttiva dovrebbe
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diritti esclusivi ai sensi del diritto dell'Unione in materia di
diritto d'autore di autorizzare l'uso a titolo gratuito delle
loro opere o altri materiali, tra I'altro per mezzo di licenze
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3. Violazione e enforcement
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Considerando 82 CDSMD
“Clausola Linux”

“Nessuna disposizione della presente direttiva dovrebbe
essere interpretata in modo da impedire ai titolari di
diritti esclusivi ai sensi del diritto dell'Unione in materia di
diritto d'autore di autorizzare l'uso a titolo gratuito delle
loro opere o altri materiali, tra I'altro per mezzo di licenze
non esclusive gratuite a vantaggio di tutti gli utilizzatori”.

A vantaggio di tutti gli A vantaggio di specifici
utilizzatori licenziatari
(Open licences) (Gratuitous licenses)

21



3. Violazione e enforcement

Consumo:

Considerando 2 Regolamento (UE) 2019/1150 (“P2B”): "Dato I'aumento della dipendenza, i fornitori
di tali servizi spesso hanno un potere contrattuale superiore, che consente loro di agire di fatto
unilateralmente in un modo che puo essere iniquo e quindi dannoso per gli interessi legittimi dei
loro utenti commerciali e, indirettamente, anche dei consumatori dell’Unione".

Concorrenza:

Art. 6(12) DMA: "Il gatekeeper applica condizioni generali eque, ragionevoli e non discriminatorie
per l'accesso degli utenti commerciali ai propri [..] servizi di social network online |[..]. La
Commissione valuta se le condizioni generali di accesso pubblicate sono conformi al presente
paragrafo".

Privacy:
EDPB, ‘Opinion 08/2024 on Valid Consent in the Context of Consent or Pay Models Implemented by

Large Online Platforms’ (2024) in cui la posizione dominante e stata ritenuta importante nel
determinare se il consenso fornito fosse libero e valido.

LUISS ‘e



3. Violazione e enforcement

Contro argomenti

Pagamento
del servizio

Visibilita

Assenza di motivazioni
economiche

Proventi minimi

LUISS ‘e
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3. Violazione e enforcement

Enforcement

Supporto delle Diritti alla
Open licenses remunerazione
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3. Violazione e enforcement

LUISS

P

Diritto internazionale privato

Consumatore

Dipendente

Scelta di foro e legge
invalida

Regole specifiche
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Conclusione

LUISS

P

Elkin-Koren (2012): “The discourse of disparities of power
may have to make way for a more egalitarian view of
partnership, where platform owners and users may have to
collaborate to attain the optimal terms of use that will
maximize the interests of all. [...] We need to develop a
framework that will help us conceptualize a social activity
that is a commercial asset, a market commodity, and at the
same time a community”.

Ricolfi (2015) underlining the necessity to: “avoid that the
flourishing of network-driven cooperation ends up being
sucked up by the exuberance — and belligerence — of
platforms”.
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